
The Supreme Court 

 
Judiciary Act of 1789 

 
Congress passed the Judiciary Act of 1789 to establish the United States Supreme Court with 5 Justices 

and a Chief Justice.  The number of Justices on the court can be changed by Congress and has been set 

at nine since 1869. Judges in the U.S. are nominated by the President and confirmed by the Senate. 

 

 

How Do Other Countries Choose Their Top Judges?  
 

How some countries choose their top judges is radically different.  Canada has an advisory committee 

that chooses 3-5 candidates for their Supreme Court from which the Prime  minister makes his choice. 

The advisory committee is a diverse group not affiliated with political parties. To read about their 

process go here: https://www.fja-cmf.gc.ca/scc-csc/2023/questions-eng.html 

 

The English court system differs from the US system in many ways including how judges are 

appointed.  The Judicial Appointments Commission (JAC) is an independent commission that selects 

candidates for judicial office in courts and tribunals in England and Wales and for some tribunals 

whose jurisdiction extends to Scotland or Northern Ireland. The appropriate authority (either the Lord 

Chancellor, Lord Chief Justice or Senior President of Tribunals) can accept or reject a JAC 

recommendation, or ask the Commission to reconsider it. If the appropriate authority rejects a 

recommendation or asks for reconsideration they must provide written reasons to the JAC.   

In both these examples. politicians don’t select judges for either the highest court or lower courts and 

the recommending commissions are the opposite of a partisan group like the Federalist Society. But to 

change how the US would select judges would require a Constitutional Amendment which is now 

nearly impossible. 

 

Supreme Court – Part of the System of Checks and Balances? 
 

One important check that the framers of the Constitution thought would be present would be a neutral 

Court that would keep the other 2 branches of the government from trampling on the rights of the 

people or act in unlawful and unconstitutional ways. But the Supreme Court has rarely been neutral. 

For most of its history, the Court has been aggressively conservative, serving the interests of a minority 

– people who own property.  

 

Two Court rulings stand out as being the worst examples of ruling against the interests of another 

minority. Dred Scot ruled that slaves have no rights even if they have succeeded in escaping to a free 

state. They were still the property of the slave owner, The case also ruled that blacks could not be 

citizens. Plessey vs Ferguson ruled that separate but equal was allowable. This made it legal to 

discriminate against black people and legalized Jim Crow injustice in the South. 

 

 

 

https://www.fja-cmf.gc.ca/scc-csc/2023/questions-eng.html
https://everything.explained.today/England_and_Wales/


The period of 1890-1920 has been termed the progressive era in U.S. history, but not on the Supreme 

Court. The Court repeatedly ruled progressive legislation unconstitutional, making it hard to organize 

unions and regulate abusive business practices. Wisconsin Senator Robert LaFollette, offered this 

observation:  

 

“Evidence abounds that…the courts pervert justice almost as often as 

they administer it.” There existed, he concluded, “one law for the rich 

and another for the poor.“  
 

 

The Courts as Catalyst 
 

An exception to the rule of a conservative Court was the Warren Court from 1954-1969. But starting in 

the 1970’s, Republicans decided that the courts were important enough to make them a focus in seeking 

to install their vision of America.  

 

A catalyst for their focus was the Roe vs Wade decision. Pro-life supporters in Congress pressed for a 

constitutional amendment to establish the sanctity of life starting at conception. However, amending the 

constitution is nearly impossible, so a more feasible remedy was to get pro-life justices on the court to 

overturn Roe. Thus began a long period of politicization of Supreme Court picks.  

 

 

Originalism 
 

The legal philosophy of “Originalism” (which Antonin Scalia professed) became a guiding principle 

for conservative Supreme Court picks. Scalia was famous for saying the Constitution is dead, meaning 

that it cannot and should not evolve over time as the nation changes. Originalism is merely a fig leaf 

excuse for overturning past decisions conservatives don’t like and for justifying their own decisions. 

When using it to justify a decision like Heller their history is very selective -- “lawyers history”  -- not 

something that would stand up in an academic review. 

 

The Roberts Court is a reflection of this. In famous cases such as 

 

• Heller on gun rights 

• Citizens United on election reform  

• Shelby on civil rights enforcement 

 

the Court has overturned precedent and bi-partisan legislation to impose its conservative views.  
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Presidential Immunity 
 

But the most egregious overstepping by the Court of its Judicial authority occurred in 2024 when it 

blocked the prosecution of Trump for his attempts to overturn the 2020 election and then came up with 

the unconstitutional notion that a President cannot be prosecuted for illegal behavior while President 

even after he is no longer President. Though the framers of the Constitution rejected such immunity 

and there is no constitutional justification for the ruling it now stands as constitutional law because 6 

justices think someone like Trump should not have to face prosecution after leaving office. 

 

Now that Trump is President, the Court has sided with him repeatedly by overturning lower court 

injunctions against what they deemed to be unconstitutional or illegal actions. Lower courts must look 

at an issue brought by a complaint and decide whether the complaint is legally justified and would 

likely to be upheld if there was a court ruling before considering an injunction against an executive 

action.  

 

Eighteen Injunctions 

The Supreme Court has ruled against lower courts’ injunctions 18 straight times and in the CASA case 

about whether the 14th amendment on birthright citizenship could be annulled in certain circumstances, 

the Court didn’t even look at how obviously unconstitutional the Executive Order is. They used the 

case to state that lower courts cannot issue nationwide injunctions. Often times in the past, Democrat 

Presidents have asked the Court to block nationwide injunctions, but it refused. They are agreeing now 

and giving the ability for nationwide injunctions to only themselves, at the behest of the current 

President. 

Those 18 rulings were decided in the shadow docket with no explanation- just a yes or no to continue 

the injunction. The cases have come to the Court as emergency cases. They are deemed an emergency 

by Trump because a lower court ruled against him. In most cases there is no emergency, so the 

lower court rulings should have stood until a higher court has the time to adjudicate the case with both 

sides presenting their case. Instead, the Supreme Court has made their decision with no explanation and 

undercut the lower courts. Therefore, the actions of the administration can continue till a full court 

hearing decides on the legality of the action. That could take a year or more for some cases.  

Lower Courts have tried to provide the check on Executive Branch malfeasance, but they have been 

checkmated by the Supreme Court. 
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